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I. INTRODUCTION

This case involves a partition dispute between family
members who are cotenants. The Kapelas own 75%, and their
cousins the Sferras own 25%, of Bellevue’s Overlake Farm — the
family’s 40-acre legacy property. The Kapelas sought a physical par-
tition in kind and the Sferras sought a court-ordered sale of Overlake
Farm. RCW 7.52.010 mandates partition in kind unless it would
result in “great prejudice to the owners” — material economic loss.

The trial court rejected the Sferras’ claim for a sale, finding
after a six-day trial that partition in kind of Overlake Farm was
practical, would not result in any economic loss and would respect
the Kapelas’ familial and emotional ties to the property, where they
have operated a horse farm for generations. After court-appointed
Referees agreed on a physical partition that would result in 38
buildable lots at no economic loss, a successor judge nevertheless
adopted the Referees’ recommendation that the property be sold, not
because it was worth more as a single parcel, but because of the
prospect of prejudice to the minority cotenant should the parties
disagree over future development of their adjacent parcels.

The successor judge’s decision contravenes the plain language

of the partition statute, which requires a partition in kind unless it



would cause material economic loss, or “great prejudice to the
owners,” RCW 7.52.010, not to just one of them. Moreover, the
decision undermines the purpose of the partition statute, which is to
authorize judicial intervention to divide cotenancy property in kind
precisely because the cotenants cannot themselves agree to do so.
The court’s reliance on a disagreement over details of a sewer
covenant — after the Kapelas had agreed to encumber their property
to secure their 75% share of the cost of extending sanitary sewer if
mandated by the City — wrongly rewarded the Sferras for their
intransigence, and allowed the minority cotenant to force a judicial
sale upon a majority cotenant absent economic detriment.

Having found that the property could be equitably partitioned
with no material loss to the owners, the court was obligated to divide
it.  Even if the cost of future improvements is a relevant
consideration, the court then erred in refusing to exercise its broad
equitable authority to dictate the terms of a sewer covenant. This
Court should reverse and direct the partition in kind and owelty
payment recommended by the Referees. Should this Court affirm
the requirement of a sewer covenant, it should instruct the court to
impose one on remand, with the assistance of a special master, if

necessary.



II. ASSIGNMENTS OF ERROR

1. The superior court erred in entering its Order
Confirming in Part the Court Appointed Referees’ Final Report and
Recommendation. (CP 918-35)

2, The superior court erred in entering its Amended
Order Confirming in Part the Court Appointed Referees’ Final Report
and Recommendation. (CP 1013-14) (Appendix A)

3. The superior court erred in entering its Order Denying
Motion for Reconsideration, Amending March 25, 2015 Order. (CP
1015) (Appendix B)

4. The superior court erred in adopting those portions of
the Referees’ Final Report and Recommendation underscored in
Appendix C. (CP 921-49)

III. ISSUES PERTAINING TO ASSIGNMENTS
OF ERROR

1. After a six-day trial, the trial court rejected a minority
cotenant’s request for partition of legacy family property by sale and
appointed Referees who confirmed that the property may be
partitioned in kind without material economic loss to the owners.
Did a subsequent judge abuse his discretion in ordering a judicial

sale of the property on the ground that physical partition may result



in future conflicts should the parties develop their respective
parcels?

2, Where both cotenants agree to the establishment of a
covenant to share the cost of extending sanitary sewer if it is required
upon future development of partitioned property, did the court err
in ordering a judicial sale of the property on the ground that partition
in kind would create “great prejudice” to the minority cotenant in the
absence of material economic loss?

3. Was the Referees’ finding that “connection to a
sanitary sewer is actually required” a basis for denying partition in
kind where a city ordinance provides a variance to allow septic on
lots of the size anticipated for development of the property in
conformance with the City’s subarea plan to maintain the
neighborhood’s rural and equestrian character?

4. Did the court err in refusing to exercise its equitable
authority to impose a cost-sharing servitude detailing the timing and
means of the parties’ contributions to the cost of extending municipal

sewer to their respective lots?



IV. STATEMENT OF THE CASE.
A. Statement of Facts.

1. The Kapelas and Sferras own a 40-acre horse
farm in Bellevue as tenants in common.

This partition action concerns the largest remaining
subdividable undeveloped land in the City of Bellevue, family legacy
property, now owned in tenancy in common — 75% and 25% — by two
family limited liability companies controlled by the descendants of
the original purchasers. Overlake Farm, located in the Bridle Trails
area of Bellevue, was originally part of a 60-acre horse farm that
Army and Betty Seijas purchased in 1947. (FF 3, 5, CP 229; CP 292)

Army and Betty Seijas had two daughters, Betty Lou Seijas
Kapela and Gloria Seijas Sferra. The Seijases deeded 20 acres of the
original horse farm, known as the Front 20, to Betty Lou in 1978, as
Gloria owned the family’s other farm in Seattle. (2/19 RP 64, 2/21
RP 115; FF 3, CP 229; CP 18) The Seijases thereafter deeded each of
their daughters 25% of the remaining property, known as the Back
40, while retaining the remaining 50%. (2/19 RP 66) Following their
mother’s death at age 96 in 2008, Betty Lou inherited her parents’
interest in the Back 40. (FF 3, CP 229)

The Front 20 and Back 40 are contiguous properties, as

shown in the survey (CP 316), reproduced on the next page:
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Betty Lou, and her three children, Cristina, Robert, and Dana,
are the beneficial owners of appellant Overlake Farms BLK III, LLC.
Gloria’s daughters, Lisa and Linda Sferra, are the members of
respondent Bellevue-Overlake Farm, LLC. Overlake Farms BLK III,
LLC derives its 75% interest in the Back 40 from Betty Lou Kapela,
and Bellevue-Overlake Farm, LLC derives its 25% interest in the
Back 40 from Gloria Sferra. (FF 1-3, CP 228-29; CP 292) For clarity,
in this brief the family LLCs are referred to by their family surnames
— appellant Overlake Farms BLK III, LLC as “Kapelas” and
respondent Bellevue Overlake Farm, LLC as “Sferras.”

2, The farm, which has enormous familial

significance to the Kapelas, is capable of

segregation into separate parcels but the
parties could not agree to a physical partition.

Overlake Farm has enormous familial and emotional
significance to the Kapelas. (2/19 RP 74, 96) Following her husband
Bob Kapela’s military service in 1970, Betty Lou and Bob moved to
Overlake Farm in 1971 where they raised their three children. (2/19
RP 64) Betty Lou and Bob have lived on the Front 20 for the past 45
years. The Back 40 contains the dedicated burial sites of several
deceased family members. (FF 4, CP 229; 2/19 RP 73)

The Kapela children, now adults with children of their own,

still live adjacent to the farm or very close to it. (2/19 RP 64, 74)



Cristina lives a tenth of a mile north of Overlake Farm, where her two
children, along with Betty Lou and Bob’s other grandchildren, have
grown up. (2/19 RP 72) Robert also lived adjacent to Overlake Farm
until his death in 2014. Dana Kapela, along with her children,
continues to live next to the farm.

The Kapelas board horses on the Front 20 and graze some on
the Back 40 to pay the costs of maintaining Overlake Farm. (2/19 RP
66-67) The Kapelas also operate an outdoor summer camp for
children on the property and use it for charity events. (FF 4, CP 229;
RP 73)

Until the late 1990’s, a partnership agreement governed Betty
Lou and Gloria’s ownership of the Back 40. In 1999, Gloria dissolved
the partnership and conveyed her 25% interest to her daughters, Lisa
and Linda Sferra. Since then, there has been no written agreement
governing the parties’ respective rights as tenants in common. (FF
4, CP 229) Betty directed Gloria’s daughters Linda and Lisa to use
the northernmost 10 acres, while Betty Lou used the 30 acres
adjacent to the Front 20 as part of the Kapelas’ horse farm. The
parties cooperated in obtaining a boundary line adjustment that
created two equally sized tax parcels, with a boundary that could be

shifted northward to create a 30 acre/10 acre division. (2/19 RP 75)



Since 2001, and continuing after Betty’s death in 2008, the
parties have repeatedly discussed physically segregating their
interests in Back 40, and have also explored the Kapelas buying out
the Sferras’ 25% interest. They have been unable to come to terms.
(2/19 RP 79; 2/21 RP 108-09)

B. Procedural History

1. After a six-day trial, Judge Yu found that the
property could be equitably partitioned,
rejecting the Sferras’ claim for a judicial sale
and their contention that partition in kind
would result in material pecuniary loss.

In contrast to the Kapelas, the Sferras feel no strong familial
ties to the property and preferred a sale to a physical division of the
property. (2/21 RP 101, 118) After Betty Lou succeeded to their
mother’s 50% interest following Betty’s death in 2008, Gloria and
her daughters hardened their position, making it impossible to reach
an agreement to physically divide the Back 40. (FF 9, CP 230; 2/19
RP 75-76, 79-80)

On July 28, 2011, the Kapelas therefore commenced this
action for partition pursuant to RCW ch. 7.52. (CP 1-5) The Kapelas
sought to continue to use their share of the Back 40 as a horse farm.

(FF 10, CP 230) They believed that a physical partition would allow



the Sferras to use their 25% interest as they wished without
continued conflict. (FF 10, CP 230)

The Sferras admitted that the Kapelas owned a 75% and the
Sferras a 25% interest in the Back 40, that the Kapelas had cleared
the 30 acres adjacent to the Front 20 for their horse farm, and that
the co-tenants were operating without a written agreement. (CP 6-
8) The Sferras denied that that the Back 40 could be physically
divided without “great prejudice,” and counterclaimed for an order
forcing the sale of the property pursuant to RCW 7.52.080. (CP 8-
10) The Sferras claimed that physical partition was not possible
because the parties “cannot cooperate with respect to this property.”
(2/19 RP 98)

The Honorable Mary Yu presided over a six-day trial in King
County Superior Court, considering testimony from the parties, their
appraisers, land use planning consultants and other experts. (CP
228; FF 11, CP 231) Both parties’ experts agreed that development of
the Back 40 would yield 38 lots. (FF 11, CP 231; 2/25 RP 12) The
experts also agreed that it was feasible to partition the Back 40 so
that the Kapelas would receive approximately 75% of the lots, and

the Sferras the other 25%. (FF 18, CP 233) At trial, the parties valued

10



the property “as is” between $5.9 and $13.5 million. (Ex. 1; 2/25 RP
115)

Emphasizing the economies of the relatively expeditious short
plat process, the Kapelas’ experts presented several options to
develop the entire Back 40 using 9-lot short plats. (FF 11, CP 231;
See Exs. 32, 35, 38, 39) Without offering any partition proposals of
their own, the Sferras’ experts criticized the Kapelas’ plans to
physically partition the property as not feasible or inequitable,
arguing that there would be a 9% to 17% loss of value were they to
attempt to develop only nine, rather than all 38 lots, that it would be
inequitable to require their nine lots to bear the entire cost of a sewer
extension that would also benefit the Kapelas’ 29 lots, and that
wetlands would impede development of a portion of the property.
(FF 11, CP 231; see 2/26 RP 31)

In a memorandum decision (CP 193-96) and Findings of Fact
and Conclusions of Law (CP 228-35) (Appendix D), Judge Yu
rejected the Sferras’ contention that “there was no partition scenario
that would yield an equitable result.” (FF 16, CP 232-33) She found
that the Sferras’ experts’ assertion that the price per lot would be
lower were only nine lots sold, rather than if the entire Back 40 were

sold as one block (“assemblage premium,” see 2/26 RP 34-36), to be

11



“based on a host of assumptions and variables,” and that, in any
event, “[s]Jome loss in value is not great prejudice.” (CP 194-95; CL
4, CP 234)

Addressing the extension of sanitary sewer to the property,
Judge Yu found that the City of Bellevue could allow onsite septic
systems in lieu of requiring extension and expansion of its sewer
lines at an estimated cost of $1.4 million. (FF 7, CP 230) Judge Yu
found that the Kapelas agreed to fund, or would enter into a covenant
to fund, their 75% share of the sewer improvement expense “if sewer
extensions were necessary to develop the Property.” (FF 7, CP 230;
see 2/19 RP 111, 142-43)

Judge Yu concluded that the Sferras failed to prove that the
property could not be partitioned without “great prejudice” —
defined, consistent with the caselaw, as “essentially material
economic loss.” (CL 4-6, CP 234) Judge Yu found that a partition
would not result in material pecuniary loss to the Sferras, but she also
considered the “human and family element” — the significant familial
attachment the Kapelas have to the property:

Defendant did not meet its burden of proof to convince

the Court that it is not possible to carve out an equitable

partition without material pecuniary loss to Defendant

—i.e., such that the relative value of the share would be

materially less than the sum Defendant would realize
from one-fourth share of the proceeds of a sale of the

12



whole. The Court also cannot overlook the fact that

Plaintiff, as one of the co-tenants, desires to keep and

utilize the Property. There is a human and family

element to the Property that cannot be discounted.
(CL6,CP234)

Judge Yu therefore denied the Sferras’ claim for partition by
sale and granted the Kapelas’ claim for partition in kind, subject to
the final report of three neutral Referees appointed pursuant to RCW
7.52.080 “to consider and prepare a report on whether and how the
Property can be equitably partitioned, subject to any owelty payment
under RCW 7.52.440, and without great prejudice.” (CL 9, CP 234-
3; CP 236-42)

2. In their Draft Report and Recommendation,
the Referees found that the property could be
partitioned without great prejudice, with
owelty of $137,500, and recommended the
establishment of a $1.4 million cash escrow for
a sanitary sewer connection, with the Kapelas
funding 75%.

Before the Referees, the parties agreed that under current
zoning and land use regulations, the Back 40 would yield 38

buildable lots, resulting in 29 lots for the Kapelas and nine lots for

' The Kapelas objected to the selection of developer Jim Reinhardsen as a
Referee proposed by the Sferras, on the ground that Linda Sferra had
consulted with him concerning a potential sale of the property and its
highest and best use. (CP 708-10; 2/21 RP 104-05) Judge Yu overruled the
objection. (CP 715)

13



the Sferras, with a payment in owelty to arrive at a precise 75%-25%
partition. They also agreed that the eastern portion of the property,
furthest away from the Front 20, was best suited for partition in kind,
although they disagreed about whether SE or NE quadrant was the
more equitable portion to award the Sferras. (CP 296-98, 651-75)
The parties further agreed that if the City did require
connection to municipal sewer facilities, the cost should be propor-
tionately split 75%-25%. The Kapelas asserted that the City could,
and would in fact prefer to, grant a septic variance rather than extend
sewer lines into the rural neighborhood, citing the City’s Bridle Trails
subarea plan. (Ex. 220; CP 294, 339-45, 364, 805-07) The Sferras
argued that the City would require the costly sewer extension. (CP
628; see CP 758-61) As they had before Judge Yu (2/19 RP 111), the
Kapelas again agreed with the Sferras to bear their proportionate
share of the expense of a sewer extension, were the City to require
one, that would benefit all of the partitioned property. (CP 728, 135)
In their draft report, the Referees recommended a partition in
kind of the entire property, providing the Sferras with nine lots in the
Southeast Quadrant as “the most logical for partition.” (CP 734, 150-
52) Their recommendation is reflected in CP 750, reproduced on the

following page:
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Like Judge Yu, the Referees rejected the Sferras’ contention
that the property would be worth more as a whole than if partitioned,
finding that “the value per lot between large and small projects is
roughly equal with developers paying the same pro rata value for 25%
of the Property as they would for the entire Property,” (CP 732, 142)
and that “there is no basis to assert that lots in a nine lot subdivision
would sell at any different pace than a 38 lot subdivision.” (CP 733,
946) The Referees determined the price per lot was $275,000 —
midway between the $250,000 price set by the Kapelas’ appraiser
and the $300,000 price set by Sferras’ appraiser - for a total value of
$10.45 million. As 25% of the 38 lots entitled the Sferras to 9.5 lots,
the Referees recommended an owelty payment of $137,500 from the
Kapelas to the Sferras. (CP 735-36, 1155-56)

While recognizing that “no application for a sewer variance
has been submitted to the City of Bellevue and, as a result, neither
the parties nor the City undertook a careful analysis of whether a
variance to a sanitary sewer service requirement would be possible,”
(CP 726, 130), the Referees nonetheless reported based upon
undisclosed “interviews with members of the City of Bellevue’s utility
division,” that “connecting to a sanitary sewer is actually required

and the small parcel cannot be subdivided without provision for
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sanitary sewer service.” (CP 736, 159) They estimated the cost of
the sewer extension at $1.4 million. (CP 736, 160) Assuming the
Sferras developed the smaller parcel first, the Referees concluded
that the Sferras “would sustain great prejudice” if required to carry
the entire cost of a sewer extension benefitting all parcels, while
simultaneously providing “an out-size benefit to the remaining
parcel.” (CP 737, 161)

The Referees concluded that this “great prejudice can be
mitigated only by an appropriate upfront cost-sharing agreement
between” the parties. (CP 737, 162) Acknowledging Judge Yu’s
finding that the Kapelas agreed to fund 75% of the sewer costs, the
Referees recommended the parties enter into a “reciprocal covenant”
to pay their respective shares of $1.4 million into escrow, to be held
pending construction. (CP 738, 163(a)) Any unpaid costs in excess
of the funds in escrow would be a lien against a party’s property,
foreclosable in accordance with law. (CP 739, 163(d)) The covenant
would also require “appropriate easements for sanitary sewer,
natural gas, domestic water, telephone and cable TV, power and
storm water,” with the party first to subdivide to propose their

locations. (CP 739, 163(e)) Any disputes between the parties would
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be resolved by binding arbitration to conclude within 60 days of a
demand. (CP 739, 163(g))

The Referees solicited the parties’ comments to the draft
report, but did not tell the parties that their failure to agree to the
details of a sewer covenant would result in their recommending a
court-ordered sale of the property. The Kapelas again agreed to a
cost-sharing covenant, but recommended that a sewer variance
application be pursued as a condition precedent to the much more
costly sewer extension. (CP 787, 806) Instead of tying up $1 million
in cash for an undefined length of time, the Kapelas proposed posting
a surety bond to secure their 75% contribution to the estimated $1.4
million cost of a sewer extension. (CP 800-01, 806-07) They
proposed that the security be converted to a cash escrow when “the
extension is actually going to happen, e.g., approval of the developer
utility extension application.” (CP 800) The Kapelas pointed out
that it could be years before either party (or, more likely, a developer)
elected to undertake the extension, that the City of Bellevue allows a
surety rather than cash, and the Sferras, whose contribution is
limited to 25%, had little incentive to control cost. (CP 806-07)

The Sferras “insisted on the availability of a cash escrow for

the sewer costs.” (CP 946-47, 164) They also objected to the Referees
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requiring the parties to “agree” to the terms of the proposed

covenant, which required “extensive future cooperation.” (CP 760)

The Sferras argued that the Referees had no authority to attempt to

prevent the “great prejudice” that the Sferras claimed they would

suffer were they to fund the entire cost of bringing sewer to their nine
lots. (CP 760)

3. In their Final Report, the Referees adopted the

Sferras request for a court-ordered sale, unless

the parties reached an agreement within 90

days. A new superior court judge ordered a

sale at public auction on the ground that

partition in kind would “cause great prejudice
to the one-fourth owner.”

In their Final Report, the Referees maintained their previous
recommendation for an allotment of nine lots to the Sferras and 29
lots to the Kapelas (CP 939-42), modifying the recommended owelty
based upon a revised valuation of $262,500 per lot, with a resulting
owelty payment from the Kapelas of $131,500. (CP 942, Y55)
However, rather than address directly the parties’ objections to the
terms of a sewer covenant in response to their Draft Report or ask
the parties to themselves draft a proposed sewer covenant, the
Referees reversed their recommendation for a partition in kind,
acceding to the Sferras’ objection to any physical partition of the

property and adopting the Sferras’ recommendation for a court-
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ordered sale. Even though they had recommended binding
arbitration for resolving disputes, the Referees reported that the
parties’ inability to cooperate precluded a partition in kind:
[The] responses of the parties reflected their long-
standing inability to agree on issues associated with the
disposition of the Property. Despite the Referees’
interest in fashioning a creative solution to
accommodate a partition in kind in this case, the
Referees are forced to acknowledge that no such
solution is feasible absent the cooperation of the
parties, and that it would be counter-factual to assume
such cooperation. Predicating a solution on such
cooperation would only place this Court in the position

of having to police a difficult process of partition and
land development over a long period of time.”

(CP 947, 165) The Referees reported that “due to the cost of the
required sewer extension, a partition in kind would impose great
prejudice on the smaller parcel.” (CP 947, 166)

The Referees recommended that “[t]he Court provide the
parties a period of 9o days within which to attempt to reach an
agreement regarding the disposition or partition of the Property.”
(CP 947, 1A) In the event the parties failed to reach an agreement,
they recommended a court-ordered “open-market sale of the
Property,” with “a partition of the proceeds.” (CP 947, 1B) The
Referees recommended that the sale “be conduct[ed] by a real estate

professional,” and “not conducted as an auction.” (CP 948, 9C.1, 2)
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Following Judge Yu’s appointment to the Supreme Court, the
Referees’ Final Report came before a new superior court judge.
Judge Samuel Chung adopted the Referees’ determination “that a
partition-in-kind would cause great prejudice to the one-fourth
owner” and approved a court-ordered sale should the parties fail to
agree within 90 days. (CP 969) Judge Chung, however, ordered a
sheriff’s sale at auction pursuant to RCW 7.52.270 on the ground that
the open-market sale recommended by the Referees conflicted with
the requirements of the partition statute. (CP 969)

The Kapelas timely appealed. (CP 965, 1009) Over the
Sferras’ objection, the Judge Chung stayed the court-ordered
sheriff’s sale. (CP 1016)

V. ARGUMENT

A. Having found the property capable of a partition in
kind without material economic loss, the court erred
in ordering a sheriff’s sale if the parties did not agree
to the terms of a covenant regarding the property’s
future development.

Judge Yu found that this 40-acre family legacy property could
and should be partitioned in kind without prejudice to the cotenants,
rejecting the Sferras’ claim that a court-ordered sale was necessary
to alleviate material economic loss. The Referees, whom Judge Yu

appointed in furtherance of her “flexible, equitable powers under the
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partition statute,” (CL 9, CP 234), concurred, recommending
division of the property into 38 lots of roughly equal size and each
worth $262,500 “as is,” with nine lots and a $131,250 owelty
payment to the Sferras. But in their final report, they recommended
a partition by forced judicial sale over the objections of the Kapelas
even though the Kapelas agreed to a covenant to fund their 75% share
of a sewer extension to the Sferras’ nine lots that would benefit and
materially increase the value of the entire property.

Judge Chung’s adoption of the Referees’ recommendation
capitulating to the minority cotenant’s desire for sale of this family
legacy property, based solely on a perceived inability to agree to the
terms of a sewer covenant, was a manifest abuse of discretion. It was
undisputed, as Judge Yu, the Referees and Judge Chung found, that
the property was capable of physical division without any material
economic loss to the cotenants. Rather than finding a physical
“partition cannot be made without great prejudice to the owners,” as
required by RCW 7.52.010 and .080, Judge Chung instead found
“that a partition in kind would cause great prejudice to the one-
fourth owner.” (CP 1014) He erroneously relied on the Sferras’
assertion that only the minority cotenant would suffer material

economic harm if they short platted their property, if the City
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requires a costly sewer extension that would increase the value of
their 9 lots and also benefit the larger Kapela parcel, and if the
Kapelas did not reimburse them for that benefit. But it was
undisputed that the Kapelas agreed with the Sferras to pay their
proportionate share of a sewer extension, if the City required one as
a condition to the properties’ development. The Sferras, minority
cotenants, could not, by sheer obstinance, defeat the presumption in
favor of partition in kind by manufacturing “great prejudice” to
themselves.

The court’s reliance on the parties’ lack of agreement on the
specific terms of a covenant under which they would pay their
proportionate contributions is, as a matter of law, an improper
consideration in a judicial partition, in which the court is granted the
broad equitable authority to impose terms upon the parties precisely
because they cannot themselves agree. The trial court’s abdication
of its duty to exercise its equitable authority allows a minority owner
to defeat a partition in kind, in contravention of the public policy
underlying RCW ch. 7.52. This Court should reverse and remand
with instructions to order a partition in kind, and, if necessary,

dictate the terms of a cost-sharing covenant.
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1. This Court reviews the trial court’s decree in a
partition action in light of the strong
presumption in favor of a physical division of
land unless partition in kind “cannot be made
without great prejudice” — material economic
loss — “to the owners.”

This Court reviews the trial court’s decree in a partition action
for abuse of discretion. See Kelsey v. Kelsey, 179 Wn. App. 360, 365,
9 11, 317 P.3d 1096, rev. denied, 180 Wn.2d 1017, cert. denied 135
S.Ct. 451 (2014). A discretionary decision based on an erroneous
view of the law is necessarily an abuse of discretion. Wash. State
Physicians Ins. Exch. & Ass’n v. Fisons Corp., 122 Wn.2d 299, 339,
858 P.2d 1054 (1993); Atwood v. Shanks, 91 Wn. App. 404, 409, 958
P.2d 332, rev. denied, 136 Wn.2d 1029 (1998). Here, the trial court
misinterpreted the statutory requirement of “great prejudice to the
owners” (plural) in ordering a partition by sale where the parties’
property was capable of physical division, based on speculation that
only one of the owners — the minority cotenant — might be
inconvenienced in the future. (Arg. § A.2, infra)

The court further erred in basing its decision on a failure to
agree to the precise terms of a sewer covenant to which both parties
consented. The court’s decision undermined the fundamental
purpose of the partition statute, which is to authorize judicial

intervention to divide cotenancy property precisely because the
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cotenants cannot themselves agree to do so. It rewarded the minority
cotenants for their intransigence by granting their request for a court
ordered sale against the wishes of the majority cotenant and in the
absence of material economic detriment. (Arg. § 3, infra)

A trial court similarly abuses its discretion “if the trial court
relies on unsupported facts” in making its decision. Gildon v. Simon
Property Group, Inc., 158 Wn.2d 483, 494, 1 17, 145 P.3d 1196
(2006). A decision in reliance on facts that do not meet the correct
standard is also a manifest abuse of discretion. In re Marriage of
Muhammad, 153 Wn.2d 795, 803-05, 108 P.3d 779 (2005)
(reversing division of assets based on trial court’s consideration of
“marital fault”); In re Marriage of Hay, 80 Wn. App. 202, 206-07,
907 P.2d 334 (1995) (improper consideration of tax effects of sale
absent showing that sale was imminent); In re Marriage of
Wicklund, 84 Wn. App. 763, 770, 932 P.2d 652 (1996) (reversing
restriction on parental rights “because the parent is gay or lesbian.”).
Here, the successor court erred in finding “great prejudice” not on
material economic loss to the owners resulting from partition in
kind— there was none — but on speculation that the Sferras would
bear the cost of extending sewer to the Sferras’ lots where it was

undisputed that the Kapelas agreed to a binding covenant requiring
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their 75% contribution to the cost of such a sewer extension if and
when it should be required. (§ A.4, infra).

Moreover, a court’s refusal to exercise its broad equitable
discretion is, in and of itself, a manifest abuse of discretion. See
Bowcutt v. Delta North Star Corp., 95 Wn. App. 311, 321, 976 P.2d
643 (1999) (failure to “examine the appropriate terms of the
injunction in light of the circumstances”); Klem v. Washington
Mutual Bank, 176 Wn.2d 771, 791, 1 39, 295 P.3d 1179 (2013)
(trustee’s failure to exercise independent discretion). The parties
asked the trial court to exercise its equitable authority to partition
their property because they could not agree on how to divide it
themselves. Judge Yu appointed three Referees to recommend
“whether and how the Property can be equitably partitioned, subject
to any owelty payment under RCW 7.52.440, and without great
prejudice.” (CL 9, CP 233-34) Having found that the property could
be equitably partitioned with no material economic detriment to the
owners, Judge Chung lacked the discretion to refuse to exercise his
broad equitable authority to dictate the terms of a sewer covenant for
the property’s future development if the parties themselves were

unable to agree to its details. (§ A.5, infra)
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This Court should reverse for any one, and for all, of these
reasons. It should remand with instructions to order the partition in
kind and owelty payment recommended by the Referees. At a
minimum, the court should be directed on remand to enter the cost-
sharing covenant proposed by the Kapelas, or appoint a special
master to recommend the terms of a covenant for entry by the court.

2, The partition statute follows the common law’s

presumption that cotenancy land that is
physically capable of division be partitioned in
kind, authorizing a court-ordered sale of land

only if its division is not possible or would
result in material economic loss.

Judge Yu’s findings and the Referees’ Final Report provided
no basis, as a matter of law, for Judge Chung to enter a final order
overcoming Washington’s presumption that land be physically
partitioned in kind. By statute, the superior courts are granted the
broad equitable authority to partition property held in tenancy in
common when the cotenants themselves are deadlocked or otherwise
cannot agree on its division. A judicial partition requires a physical
division of the property in proportion to the cotenants’ respective
interests, with an equalizing owelty payment, if necessary, unless a
physical partition “cannot be made without great prejudice to the

owners,” RCW 7.52.010, .080, .440., not just to a single cotenant.
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The statutory requirement of “great prejudice to the owners”
thus limits the trial court’s broad equitable discretion in partition
actions, reflecting the historical prohibition against courts of equity
imposing a sale on co-tenants absent their unanimous consent:

In the original jurisdiction of equity there was no such
thing as partition by means of sale, except where all
parties were sui juris and consenting. Wanting such
capacity and consent, the division was always in kind,
and where the land was incapable of exact or fair
division, compensation for the inequality was made by
an award of “‘owelty of partition.”” 4 Pomeroy's Equity
Juris. (3d Ed.) §§ 1389, 1390.

Williamson Inv. Co. v. Williamson, 96 Wash. 529, 534, 165 P. 385
(1917).

While Washington’s partition statute abandoned equity’s
rigid prohibition against partition by sale, the requirement in RCW
7.52.010 and .080 that a court find that “the partition cannot be
made without great prejudice to the owners” maintains a strong

{3

preference for partition in kind. ““The power to convert real estate
into money against the will of the owner, is an extraordinary and
dangerous power, and ought never to be exercised unless the
necessity therefor is clearly established.”” Williamson, 96 Wash. at
535, quoting Vesper v. Farnsworth, 40 Wis. 357 (1876). Thus,

(113

Washington law continues to “favor[] partition of land among

tenants in common, rather than a sale thereof and division of the
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proceeds, and it is only when the land itself cannot be partitioned
that a sale may be ordered.”” Williamson, 96 Wash. at 535, quoting
Kloss v. Wylezalek, 207 1ll. 328, 69 N.E. 863 (1904).

Washington is not alone in maintaining equity’s historical
preference for the physical division of real property between co-
tenants, treating the statutory alternative of partition by sale as in
derogation of the common law, and thus strictly construed. 59 Am.
Jur.2d Partition, §118 at 865 (“The right of selling the land and
dividing the proceeds, given by statute, is an innovation upon the
common law, and since it takes away from the owner the right to keep
his freehold in kind, it is to be strictly construed”),” quoted in Butte
Creek Island Ranch v. Crim, 136 Cal. App. 3d 360, 365, 186 Cal. Rptr.
252 (1982).

This preference is premised on equity’s historical respect for
the uniqueness of real property, recognizing the emotional bonds
that individuals have to land. See, e.g., Ark Land Co. v. Harper, 215
W. Va. 331, 599 S.E.2d 754, 761 (2004) (“sentimental or emotional
interests in the property . . . should ordinarily control when it is
shown that the property can be partitioned in kind, though it may
entail some economic inconvenience to the party seeking a sale.”);

Delfino v. Vealencis, 181 Conn. 533, 436 A.2d 27, 33 (1980)

29



(reversing an order of sale; co-tenant “made her home on the
property; . . . derives her livelihood from the operation of a business
on this portion of the property, as her family before her has for many
years.”).

Washington courts place the burden on the party seeking a
partition by sale to establish great prejudice, and require more than
“Iinconvenience of the other owners, or a depreciation in value of the
interests by a partition . . .”. Hamilton v. Johnson, 137 Wash. 92,
100, 241 Pac. 672 (1925); Williamson, 96 Wash. at 537 (“The burden
to show great prejudice, therefore, rests upon him who asserts it.”).
In Williamson, the Court defined the statutory term “great
prejudice” as “material pecuniary loss,” directing the court’s inquiry

e

to ““‘whether the value of the share of each in case of a partition would
be materially less than his share of the money equivalent that could
probably be obtained for the whole.”” 96 Wash. at 536, quoting
Idema v. Comstock, 131 Wis. 16, 110 N.W. 786 (1907) (emphasis
added).

The Williamson Court held that some loss in value — in that

case, a 10% to 30% reduction in value in a declining and depressed

real estate market — is insufficient to establish great prejudice:
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Simply because the aggregate value of the halves would

be somewhat less than the value of the whole, must the

law on that account force one, or possibly both, of the

common owners to change the form of his holding, a

thing never favored in law . . .? We think not.

96 Wash. at 539. Consistent with Williamson, this Court has
affirmed the trial court’s authority to order a partition by sale where,
for instance, a physical partition is physically impossible “because
the properties could not be legally divided under the County's zoning
and subdivision ordinances,” Friend v. Friend, 92 Wn. App. 799,
804, 964 P.2d 1219 (1998), rev. denied, 137 Wn.2d 1030 (1999), or
where “substantial pecuniary loss” would result. Hegewald v. Neal,
20 Wn. App. 517, 526, 582 P.2d 529 (“this unusual property worth
$300,000 would be worth only $200,000 if partitioned in kind”),
rev. denied, 91 Wn.2d 1007 (1978).

Unlike in these cases, Judge Yu’s unchallenged findings,
reiterated by the Referees in their report, established that this
property was capable of physical partition without “great prejudice.”
(CL 4-6, CP 234) The Sferras and the Kapelas agreed that the Back
40 was subdividable into 38 lots of roughly equal size. Both Judge
Yu and the Referees rejected the Sferras’ assertion that the sale of all

38 lots would result in a materially higher price — an “assemblage

premium.” (FF 16, CP 232-33; CP 934-35, 139) And Judge Yu
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properly considered “there is a family element that cannot be
discounted,” (CL 6, CP 234), including that the property contains
several memorial sites for deceased family members. See Ark Land
Co. v. Harper, 599 S.E.2d at 762 (recognizing importance of
“longstanding family ownership of the property and their emotional
desire to keep their ancestral family home within the family”).

The Referees’ report reaffirmed Judge Yu’s conclusions — the
Property can in fact be equitably partitioned, with the Sferras
obtaining 9 lots in the southeast quadrant of the Back 40 and the
Kapelas obtaining the remaining 29 lots, with an owelty payment of
$131,250. (CP 939, 143; CP 942, 156) These findings should have
ended the inquiry.

Instead, the Referees reported that the Sferras would likely be
obligated at some indefinite point in the future to pay $350,000, or
25% of the estimated $1.4 million expense for a sewer extension, in
order to obtain a nine lot short plat of their property, with the
Kapelas agreeing to fund the remaining 75%, secured by a covenant
running with the land. The court then wrongly adopted the Referees’
recommendation that a partition in kind would impose great
prejudice on the Sferras (CP 944, 161; CP 1014), not to “the owners,”

as required by RCW 7.52.010 and .080.
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The court’s reasoning contravenes not only the statutory
language, but undermines the purpose of the partition statute by
unjustly advancing the interests of a minority co-tenant who favors
an immediate sale of the property. Before a court imposes upon the
parties a forced sale of their property, it must find that a partition in
kind materially and adversely affects the economic interests of all the
owners, not just those that favor sale. See Delfino v. Vealencis, 436
A.2d at 33 (1980) (reversing order for sale and directing partition in
kind on remand; “the court must consider not merely the economic
gain of one tenant”); see also Schnell v. Schnell, 346 N.W.2d 713, 719
(N.D. 1984) (reversing order for sale and directing partition in kind
on remand; “the question in a partition action is whether or not
partition can be accomplished without great prejudice to the owners;
not to the owner, but to all of them.”); Gartner v. Temple, 855
N.W.2d 846, 854 (S.D. 2014) (affirming order for partition in kind;
“the undervaluation of permanent structures . . . affects only him.
Thus, such an undervaluation could . . . not militate against a
partition in kind.”).

Judge Chung’s order directing a sale of the property in the face
of Judge Yu’s unchallenged findings and the Referees’ report that a

partition in kind is feasible without material economic loss to the
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owners was an error of law. This Court should reverse with
instructions to direct the partition in kind that RCW ch. 7.52
mandates in the absence of “great prejudice to the owners.”

3. Judge Chung’s reliance on the parties’ failure
to agree to the terms of a sewer covenant does
not support his conclusion that the property
could not be physically partitioned without
great prejudice.

Having determined that partition of the property in kind was
possible without any economic loss, the court erred in relying on the
lack of agreement to the precise details of a sewer covenant to
conclude that the property could not be partitioned without great
prejudice. Itis undisputed, as both Judge Yu and the Referees found,
that the Kapelas agreed to pay 75% of the cost of a sewer connection,
if and when it became necessary, and agreed that this obligation
could be imposed as a covenant running with the land. Even if the
cost of future improvements to the Sferras’ property were a relevant
consideration, the court’s conclusion that the Sferras could not short
plat their nine lots without suffering “great prejudice” is unsupported
by any findings and contravenes the undisputed fact that the Sferras
would not have to shoulder more than 25% of those future expenses.

It was not “substantial pecuniary loss,” Friend, 92 Wn. App.

at 804, that caused Judge Chung to disregrd Judge Yu’s findings,
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including her proper consideraton of the Kapelas’ legitimate and
deeply held familial ties to Overlake Farm. Judge Chung instead
adopted the Referees’ recommendation that the property be sold at
judicial sale based upon the prospect of continued disagreement
between the Sferras and the Kapelas over future development of
mutually advantageous infrastructure. As a matter of law, that was
an improper consideration and was insufficient to overcome the
statutory presumption in favor of a partition in kind.

The partition statute exists precisely because co-tenants are
deadlocked and cannot agree. The statute nonetheless prefers
physically dividing their property into contiguous parcels, on which
the previous cotenants will necessarily share a boundary. No
Washington court has held that the statutory presumption in favor
of partition in kind may be overcome by evidence that the former co-
tenants will be uncooperative neighbors. Judge Chung’s adoption of
the Referees’ recommendation to direct a judicial sale of the property
based on the potential for future disagreement is directly contrary to
the Supreme Court’s admonition that “great prejudice means
material pecuniary loss, not mere temporary inconvenience or

temporary impairment of an income slight in comparison with the
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value of the property for the uses for which it is suitable.”
Williamson, 96 Wash. at 537 (emphasis added).

Other courts have rejected the Referees’ reasoning, adopted
by Judge Chung, holding that the prospect of future disagreement is
not a proper basis to overcome the statutory presumption in favor of
a partition in kind. For instance, the Nebraska Supreme Court
reversed a court-ordered partition by sale because “[t]he referee’s
report was based in significant part upon his determination that the
devisees could not agree about anything” in In re Estate of McKillip,
284 Neb. 367, 820 N.W.2d 868, 878 (2012). The Oklahoma Court of
Appeals reversed an order of sale premised on the parties’ inability
to agree on the amount of owelty that would be required because the
ranch could not be equally divided into half-interests in Dewrell v.
Lawrence, 58 P.3d 223, 227, 113 (OKkla. Civ. App. 2002) (“The court
will not be denied the exercise of its equitable powers in partition
proceedings by the failure of all parties to agree . . .”).

The South Carolina Court of Appeals similarly held that the
parties’ inability to “agree on how to divide the properties in kind”
did not support a court-ordered sale, or the trial court’s conclusion
that “a writ of partition would involve unnecessary expense.” Brown

v. Brown, 402 S.C. 202, 740 S.E.2d 507, 511 (Ct. App. 2013) (to the

36



contrary, “their disagreement is precisely what caused Gregory to file
this partition action.”). And the West Virginia Supreme Court held
that the trial court “misapprehended the law of partition” in ordering
a judicial sale based on “the hostility between the parties rather than
the respective values of the subject properties” where there “was no
showing that, if the property were divided into two halves of
equivalent value, the value of each half would be significantly less
than the value of that half of the property left undivided.” Myers v.
Muyers, 176 W. Va. 326, 342 S.E.2d 294, 297-98 (1986).

By concluding that “a partition in kind would cause great
prejudice to the one-fourth owner” (CP 1014) based on nothing more
than the parties’ inability to agree to the details on a sewer extension
covenant, the court defeated the presumption in favor of partition in
kind of this family legacy property based solely on the minority
owners’ desire to sell. “[TThe right of a cotenant to partition property
is absolute and not to be defeated by the mere unwillingness of a
party to have a partition.” Diehl v. Hieronymus, 426 P.2d 368, 371
(OKkla. 1967). The court erred in ordering a partition by sale based on
nothing more than the Sferras’ contention that a sale “would be more

advantageous to [them] than would ownership of only” a portion of
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the partitioned property. Butte Creek Island Ranch v. Crim, 136 Cal.
App. 3d at 368.

A minority cotenant seeking a sale of property would never
agree to anything were disagreement alone a sufficient basis to
overcome the presumption of partition and force a judicial sale. In
the absence of material economic harm, the Kapelas’ sincerely-held
bonds to their farm “cannot be nullified or tossed aside, simply
because other family members do not share the same sentiments for
the family home.” Ark Land Co. v. Harper, 599 S.E.2d at 763, n.7.
This Court should reverse the trial court’s order of sale because it was
based on an erroneous interpretation of the partition statute’s
requirement that a partition in kind should be ordered unless it
would result in “great prejudice to the owners.” RCW 7.52.010.

4. Judge Chung erroneously adopted the

Referees’ speculation that a sewer connection

is required as a condition to approval of a short
plat and would greatly prejudice the Sferras.

Even if the prospect of future disagreement over
implementing a sewer extension covenant was a permissible
consideration toward establishing “great prejudice,” the order of sale
must be reversed because the Referees’ finding that “connection to a

sanitary sewer is actually required” and would impose great
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prejudice on the minority owner, (CP 943-44, 1159, 62), is
speculative and not based on substantial evidence.

“[T]he existence of a fact cannot rest upon guess, speculation
or conjecture.” State v. Hutton, 7 Wn. App. 726, 728, 502 P.2d 1037
(1972); see also Theonnes v. Hazen, 37 Wn. App. 644, 648, 681 P.2d
1284 (1984) (“The opinion of an expert must be based on facts.”).
The Referees’ speculation on the occurrence and timing of future
development contravenes the principle that a partition be based on
the property’s current, not speculative future, value. See Carson v.
Willstadter, 65 Wn. App. 880, 886, 830 P.2d 676 (1992) (reversing
where “trial court improperly assumed the parcels would be
subdividable, when by the referee’s own testimony they may not
be.”).

It is undisputed that the City grants variances to allow septic
on the large one-acre parcels in the Bridle Trails area. (CP 339-45,
364, 805-07; 2/19 RP 109-10, 142; Exs. 5, 220 at 56 (Policy S-BT-
33)) Both parties’ experts admitted that there could be no
determination whether a variance would be granted to any portion
of the property until an application were submitted to the City of
Bellevue. (2/20 RP 22-28; 2/21 RP 52, 87; 2/25 RP 177-78; 2/27 RP

21) The Referees agreed. (CP 930, 130) Yet the Referees speculated
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that a variance would not be granted by finding that a sewer
connection was required based on undisclosed “interviews with
[undisclosed] members of the City of Bellevue’s utility division.” (CP
943, 159)

Specualting on future development scenarios contravenes the
principle that in partitioning real property, the court must look to its
current fair market value. See Carson, 65 Wn. App. at 884
(“common sense and Washington authority” suggest that property in
partition actions should be valued at the time of partition). While
“[a] court of equity, in a partition suit, will give the cotenant the fruits
of his industry and expenditures, by allotting to him the parcel so
enhanced in value or so much thereof as represents his share of the
whole tract,” Cummings v. Anderson, 94 Wn.2d 135, 141, 614 P.2d
1283 (1980), no authority supports taking into account speculative
future improvements. See also, Bishop v. Lynch, 8 Wn.2d 278, 294,
111 P.2d 996 (1941) (court properly took into account improvements
to property in partition action).

The Referees also reported that, “absent agreement between
the parties, . . . the party constructing the sewer extension must bear
the entire cost of that extension as an up-front cost” (CP 944, 161) —

an assumption (not a finding) that is contravened by Judge Yu’s
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finding that there was an agreement. (FF 7, CP 230) It was
undisputed that the Kapelas agreed with the Sferras to pay their
respective share, secured by imposition of a lien on their partitioned
property (the value of which far exceeded any anticipated cost). The
Referees’ finding that the Sferras would suffer “great prejudice” also
ignores the significant increase in value should the Sferras’ property
obtain sanitary sewer.

Moreover, to the extent Judge Chung relied upon
disagreement over details of the proposed encumbrance, the
Referees never gave the parties the opportunity to reach an
agreement on the mechanics of the sewer covenant, as they filed their
Final Report based solely on the parties’ comments that the Referees
had solicited to their draft recommendations. Their report that these
cotenants could never cooperate, ignores the myriad of other
properties cooperatively and jointly owned by the Kapelas and
Sferras. (2/19 RP 74)

The Referees’ Final Report, adopted by the Judge Chung, does
not support the order of sale because their reported findings are not
supported by substantial evidence. This Court should reverse for this

reason as well.
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5. The court erred in abdicating its equitable
authority to establish the terms of a cost-
sharing covenant to which both parties
consented but could not reach agreement as to
specific terms.

The court additionally erred in failing to exercise its full
equitable authority to impose upon the parties the terms of the
covenant to which they both consented. That failure to exercise
discretion is itself, an abuse of discretion requiring reversal and
remand.

The superior court is charged to exercise its broad equitable
authority in a partition action precisely because the co-tenants are
deadlocked and cannot themselves agree on how to divide the
property. A partition action is a flexible equitable remedy that calls
upon the court to exercise its broad discretion. Friend v. Friend, 92
Wn. App. at 803. That discretion includes the power to impose
easements or other servitudes on property to facilitate future
subdivision. In Carson v. Willstadter, 65 Wn. App. at 886, for
instance, this Court held that, if the property were subdividable, the
trial court could impose easements on partitioned property to
facilitate future development.

Here, the Kapelas agreed with the Sferras to fund a sewer

extension if it was a necessary condition to future subdivision, and
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agreed that the court should impose a covenant as a burden running
with the land. They disagreed only on the precise terms of such a
covenant — whether it should require an application for a septic
variance as a condition precedent, and whether the Kapelas should
be forced to tie up over $1 million in cash indefinitely for an
expenditure that may never be required and that they could not
control.

To the extent the Court affirms the finding that a sewer
covenant is a necessary condition of a partition in kind, the trial court
abused its discretion in failing to impose one. “[W]here, as here, we
are at the threshold of a permanent division of realty and the
opportunity is at hand to particularize the rights of the respective
parties, that opportunity should be used to spell out those rights so
that the parties as well as their successors in interest know the extent
of their fee and its burdens.” Lombardiv. Lombardi, 63 A.D.2d 1111,
406 N.Y.S.2d 396, 397 (1978) (reversing and remanding with
instructions to impose easements with particularity); see also
Dewrell, 58 P.3d at 227 (remanding to consider unequal partition
with payment of owelty where trial court failed to do so before

ordering sale).
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The trial court’s failure to exercise its broad equitable
authority to impose the precise terms of a sewer covenant was itself
an abuse of discretion. This Court should remand with instructions
to impose upon the parties and their partitioned property a
reasonable cost-sharing covenant for sewer extension and related
easements upon subdivision of their respective shares. It is not a
difficult task to draft a sewer covenant. The court could solicit the
parties’ competing proposals, write the covenant itself, delegate the
task to a special master, or as the Referees proposed, require the
parties to submit to binding arbitration. No purpose is served by
reappointing these Referees, who have not only abdicated their
assigned duty, but as the Kapelas warned in their objection (CP 708-
10), relinquished their neutrality by favoring a sale of Overlake Farm
in derogation of the statutory presumption for a partition in kind and
in contravention of Judge Yu’s findings.

VI. CONCLUSION

This Court should reverse the trial court’s order of sale and
remand with directions to partition the property in kind. To the
extent this Court holds that consideration of future infrastructure
improvements is a proper consideration, it should instruct the court

on remand to dictate the terms of a covenant for future
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improvements or appoint a special master to assist the court in
crafting such a covenant.

Dated this 5th day of Octobe7r, 2015.

oggﬁiendl Brian Lawler

WSBA No. 14355 WSBA No.8149

Denise M. Hamel
WSBA No. 20996

Attorneys for Appellant
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ITONORABLE SAMUEL CHUNG

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

OVERLAKE FARMS B.I.LK. Il LLC, a

Washington limited liability company, NO. 11-2-25877-7 SEA
P metei A
PlaintifT, ORDI:R CONFIRMING IN PART TIIE

COURT APPOINTED REFEREES’ FINAL
REPORT AND RECOMMENDATION
[PROPOSED}] -~

VS.

BELLEVUE - OVERLAKE FARM. LLC, a
Washington limited liability company,

Defendant.

This matter came before the Court on the Plaintiff’s motion for an order confirming in part
and setting aside in part the Referces’ Final Report and Recommendation dated October 13, 2014
(the “Final Report”) and Defendant’s Brief in Support of Confirmation of the Referees’ I'inal
Report and Recommcndation. Having heard the oral argument of counsel for Plaintiff, Brian L.
Lawler and Denisc M. Hamel, and counscl for Defendant. Arthur W, Harrigan, Jr. and Tyler L.
I‘armer. and having considercd the pleadings, supporting declarations and exhibats thereto, the

record in this matter, and the Final Report. the Court deems itself fully advised and finds as

follows:
i App. A N
ORDLR CONFIRMING IN PART THE CALFO u,\lzull(;\,\‘mpf.}g'ri§ & FAKES LLP
REFEREES® FINAL REPORT AND RE 99 THIRD AVENUE, SUITE 4400
SEATTEE, WASHINGTON 98104

[PROPOSED] - | CP 1013 TEL (206) 6231700 FAX (206) 623-2717




1. Except as stated in paragraph 2, the Court hereby adopts and confirms the Final
Report, including the Referecs’ unanimous determination that a partition-in-kind
would cause great prejudice to the one-fourth owner, and adopts and confirms the
Referees’ recommendation that the Property be partitioned by sale pursuant to
RCW 7.52.130. A copy of the Final Report is attached as Exhibit 1 to this Order.

The Court sets aside the recommendations in Paragraph Nos. 2 and 5 of

2.
Recommendation C of the Final Report, on the basis of the requirements of sale of
RCW 7.52.270.

3. The Court hereby directs the Referces to proceed with the sale of the Property in

accordance with this Order.

1T
3 (."' .
DATED this ¢ dayof  * (- L2015,

\\.‘”‘ ;: / /'.’ /':
A ’\ [RRNPIFREVE W R L',‘_,..,

THE HONORARBLE SAMUEL CHUNG
Supcrior Court Judge y

e o=

Presented by:
CALFO HARRIGAN LEYH & EAKES [LLP
By_s/ Tyler L. Farmer

Arthur W. [arrigan, Jr., WSBA #1751
Tyler L. karmer, WSBA #39912

Attorneys for Defendant/Counterclaim
Plaintiff, Bellevue — Overlake Farm, LLC

LAW OFFICES

ORDER CONFIRMING IN PART THE COURT APPOINTED CALFO HARRIGAN [ FYIL & LAKES LIP
CFEREES' FIN P X 5 T { 094 AVENUGE SULTT 1400
REFEREES' FINAL RI PORT AND RECOMMENDATION ;’l?gi'}r’ﬂ’ \:',\s;‘x:a:!ol.wﬂm

{PROPOSED] - 2 CP 1014 THL 1206} 6231960 FAN (206) 623-6717
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IN THE SUPERIOR COURT OF THE STATLE OF WASHINGTON
IN AND FOR THE COUNTY OF KING
OVERLAKE FARMS B.L.K. Il LLC.
A Washington limited liability company, No. 11-2-25877-7 SEA
PlaintifT, ORDER DENYING MOTION FOR
RECONSIDERATION. AMENDING
V8. MARCH 25, 2015 ORDER
. . : i
BEILIVUE - OVERLAKL FARM. LLC, | 17T Action Required]
A Washington limited liability company,
\ Defendant.
: THIS MATTER is before the Court on Plaintilf’s Motion for Reconsideration.
!
i ‘The Court DENIES the motion for reconsideration.  The March 25. 2015 Order is
modified to change Paragraph 2 to rcad: “The Courl sets aside the recommendations in
Paragraph Nos. 2 and 5 of Recommendation C of the Final Report, on the basis of the

f
5

ENTERED this 6th day of May, 2015.

e -

ORDER DENYING MOTION Page ]

requirements of salc of RCW 7.52.270." The amended order is filed separately.

Hon. Samuel S. Chung,
Judge, King County Superior Court C

App. B

Judge Samuel 8. Chung
King County duperior Court
516 Third .Avenue
Seattle, WA 98104
(206)477-1417

CP 1015
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SUPERIOR COURT OF THE STATE OF WASHINGTON

FOR KING COUNTY
OVERLAKE FARMS B.L.K. I, LLC, a
Washington limited liability company, NO. 11-2-25877-7 SEA
Plaintiff, REFEREES’ FINAL REPORT
AND RECOMMENDATION
\2

BELLEVUE - OVERLAKE FARM, LLC, a
Washington limited liability company,

Defendant.

THIS MATTER came before the undersigned Referees upon appointment by the Court in
an Order dated June 6, 2013, pursuant to RCW 7.52.080 to engage in an evaluation of a 39.25-
acre parcel of undeveloped land at 5500-5900 140™ Avenue Northeast, Bellevue, Washington,
Tax Parcel Nos. 152505-9269 and 152505-9247, King County (“the Property”) for the purpose
of providing a recommendation to the Court as to whether and how the Property can be equitably
partitioned, subject to any owelty payment under RCW 7.52.440, and without great prejudice.

Throughout these proceedings the Plaintiff has been represented by Brian E. Lawler and
Denise M. Hamel of Jameson Babbitt Stites and Lombard, PLLC, and the Defendant by Arthur

W. Harrigan, Jr. and Tyler L. Farmer of Calfo Harrigan Leyh and Eakes, LLP.

REFEREES’ FINAL REPORT GORDON TILDEN THOMAS & CORDELL LLP
MENDATION - 1 1001 Fourth Avenue, Suite 4000
AND RECOM Seattle, WA 98154
Phone (206) 467-6477
Fax (206) 467-6292
App.C ax (206)

CP 921
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In executing its duties and responsibilities as outlined by the Court in the above-
referenced Order and RCW 7.52.080, 090, the Referees (i) reviewed Partition Dossiers prepared
by both Plaintiff and Defendant; (ii) interviewed in an open session on October 30, 2013, certain
of the parties’ respective experts, including Plaintiff’s experts, The Watershed Company (Ryan
Kahlo and Kenny Booth), Steven Greso of S.V. Greso, Inc., Craig Krueger and Jon Nelson of
Community Land Planning/Land Development Advisors, LLP, and Anthony Gibbons of
Re*Solve, and Defendant’s experts, C. Gary Shulz, Carl Buchan of William Buchan Homes, and
Bates McKee of McKee & Schalka Real Lstate Appraisal Services and Consultants, Inc.; and
(iii) interviewed, with the parties available to listen, David Pyle (Development Services), and
Sean Wells and Mark Dewey (Utility Department), from the City of Bellevue.

The Referees also performed a site visit and walked the subject Property. Further, the
Referees, in conformance with the Court’s Order provided the parties and their counsel with
periodic status reports, either in person or telephonically.

The Referees have also conducted their own research and independent investigation of
issues germane to the engagement and have relied on their own professional judgment and
expertise in executing their responsibilities. The Referees have not engaged any other experts or
third parties in the conduct of their work.

The Referees issued their Draft Referees’ Report and Recommendation, including
Findings and Conclusions, on February 5, 2014 (the “Draft Report”). Subsequently, the Parties
submitted writtecn comments and responses to the Draft Report and on May 14, 2014 the
Referees conducted an open session with the Parties at which the Parties were permitted an

opportunity to present their comments and responses to the Draft Report directly to the Referees.

REFEREES’ FINAL REPORT GORDON TILDEN THOMAS & CORDELL LLP

AND RECOMMENDATION - 2 1001 Fourth Avenue, Suite 4000
Seattle, WA 98154

Phone (206) 467-6477
Fax (206) 467-6292

CP 922
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The Referees, having conferred amongst themselves, now issue this Final Referees’

Report and Recommendation, including the following Findings and Conclusions.

I. FINDINGS
A. The Parties

1. Overlake Farms B.L.K. Ill, Inc., is a Washington limited liability company and
owns, as a tenant-in-common, a 75 percent interest in the Property. The sole member of Plaintiff
Overlake Farms is Davis Property Management, LLC. The Plaintiff is also known as the
“Kapela Group” composed of Betty Lou Kapela and her husband, Robert Kapela, and their
children, Cristina, Dana and Robert. (In this report, the Plaintiffs will be referred to as either
“Plaintiffs” or “Overlake Farms.”)

2. The Defendant is Bellevue-Overlake Farm, LLC, a Washington limited liability
company (“Defendant” or “Bellevue™). Lisa Sferra and Linda Sferra and their children are the
members of the Bellevue-Overlake Farm, LLC. The Defendant owns, as a tenant-in-common, an
undivided 25 percent interest in the Property. The Defendant is also known as the “Sferra
Group” composed of Gloria Sferra’s daughters, Lisa Sferra and Linda Sferra.

B. Engagement of Referees

3. Following the filing of a Complaint for Partition in Kind, a trial was held before
the Court resulting in the Court entering certain Findings of Fact and Conclusions of Law dated
June 6, 2013. As part of the Court’s Conclusions of Law, the Court ordered the matter submitted

to three Referees pursuant to its equitable powers under RCW 7.52.080 to consider and prepare a

REFEREES’ FINAL REPORT GORDON TILDEN THOMAS & CORDELL LLP

2 . 100] Fourth Avenue, Suite 4000
AND RECOMMENDATION - 3 Semtle. WA 38154

Phonc (206) 467-6477
Fax (206) 467-6292
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report “on whether and how the Property can be equitably partitioned, subject to any owelty
payment under RCW 7.52.440, and without great prejudice.”

4, Land partition is governed by RCW 7.52.010, ef seq. Partition is an equitable
remedy and the Court is afforded great flexibility in fashioning relief under its equitable powers.
There is, however, a presumption that land held by tenants-in-common can be equitably divided
according to the interests of the parties. This presumption can be overcome only if the party
advocating for sale provides substantial evidence demonstrating the Property cannot be divided
in kind without “great prejudice” to the owners. “Great prejudice” has been defined to mean
“material pecuniary loss” or “material economic loss.” Some loss in value is not “great
prejudice.”

5. To the extent a partition in kind results in a modest discrepancy in economic
allocation, the discrepancy can be settled through owelty pursuant to RCW 4.52.440.

6. RCW 7.52.090 prescribes the manner in which the Property is to be divided, with
identification of the shares allotted to each party.

C. History of the Property

7. The Property is 39.25 acres of undeveloped land located within the city limits of
the City of Bellevue with parcel identification numbers as above-described.

8. The Property was originally part of a 60-acre horse farm (“Overlake Farm”)
acquired in 1947 by the parties’ common predecessor. A member of the Kapela Group owns the
adjoining property to the west and has resided at that location since 1971. Overlake Farms has
managed and maintained the Property primarily for horse grazing, as part of a family-run horse

boarding business. The Plaintiff has also operated outdoor camps for children on the Property.

REFEREES’ FINAL REPORT GORDON TILDEN THOMAS & CORDELL LLP

AND RECOMMENDATION - 4 1001 Fourth Avenue, Suite 4000
Seattle, WA 98154

Phone (206) 467-6477
Fax (206) 467-6292
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9. The Property was owned as a partnership formed in 1980, dissolved in 1999 with
creation of the resulting tenancy-in-common. There has not been a written document governing
use and disposition of the Property since the late 1990s.

10. Beginning in about 2001, the parties periodically explored both physical partition
of the Property as well as a purchase by Plaintiff of Defendant’s 25 percent interest, all without
success.

11, On July 27, 2011, the Plaintiff filed an action seeking an Order of Partition in
Kind for the purpose of segregating a 10-acre strip along the northern border as an allotment to
the Defendant. The Defendant counterclaimed for a partition of the entire Property by sale.

12. Trial commenced February 1, 2013, lasting six days, and concluded February 27,
2013. The trial court found as a fact that the Property is physically capable of segregation into
smaller parcels for residential development. The Court also held the Defendant did not carry its
burden of proving there was no partition scenario that would yield an equitable result, and further
held the Plaintiff failed to produce sufficient evidence to corroborate its assertion that Defendant
has historically agreed to accept a 10-acre strip along the northern border as a basis for a
partition in kind.

D. Surrounding Neighborhood/Site Access

13.  The Property is located at the northern border of the City of Bellevue’s Bridle
Trails neighborhood. To the south, the Property is bordered by low density, large lot
developments generally consistent with typical land use pattern in Bridle Trails. To the west, the
property is bordered by a power linc and natural gas pipeline easement and Plaintiff’s adjoining

20-acre property, to the north by the city limit between Bellevue and Kirkland with the 60-01
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Condo Development Project located on the Kirkland side of the northern border. To the east is
140" Avenue Northeast and an adjacent golf course. The golf course is on property originally
owned by the parties’ common predecessor.

14. Vehicular access to the Property is available from 140"™ Avenue Northeast. It
appears driveway access to the Property from 140" Avenue Northeast could be provided at
several locations on the Property’s easterly frontage. The Referees observed that the current use
of the Property sometimes relies on vehicle access from 140" Avenue Northeast across a portion’
of the southeast quadrant of the Property.

E. Regulatory Background

15.  The Property is zoned R-1. The zoning allows base residential density of one unit
per acre. While the Property is 39.25 acres in area, the parties have mutually adopted, or at least
acceded to, a 38-unit density target for the Property. The Referees have similarly adopted this
unit count for purposes of this report.

16.  The Property will need to be platted to provide for the eventual sale of individual
lots. Under the City of Bellevue’s subdivision ordinance, the Property is eligible for segregation
through a Conservation Subdivision. This process is available to the parties and allows areas of
wetlands to be counted towards density, requires wetland and open space tracts, and allows a
reduction in minimum lot size to 22,750 square feet. Under the Bellevue City Code, where, as
here, a site is eligible for segregation by Conservation Subdivision, its use is mandatory.

17.  The Property may also be eligible for development under a Planned Unit
Development (“PUD”) approval, under which density bonuses are available. The Referees

acknowledge the parties investigated a PUD and determined a PUD was inappropriate for
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development of the Property. In light of the parties’ assessment and rejection of a PUD, the
Referees believe the Conservation Subdivision method of segregation provides a reasonable and
conservative case for analysis.

18. The use of a “Short Subdivision” (Conservation Subdivision or otherwise) is
permitted for segregation of up to nine lots. A Short Subdivision process is an administrative
one, more abbreviated that the full subdivision process required to segregate a site into ten or
more lots, and would therefore be appropriate for development of a smaller parcel following a
partition in kind.

F. Easements and Critical Areas

19.  The northern boundary of the Property is burdened with a utility easement for a
feeder line, and the western boundary of the Property is encumbered by a 100-foot wide Puget
Sound Power transmission line easement and the Olympic pipeline easement. These easements
pose some limitations on site development and may impact the final sale value of individual
parcels. However, the flexibility provided by the smaller minimum lot size under the
Conservation Subdivision should serve to minimize the impact of these easements on any future
property development.

20.  Because of the width and length of the respective easements, and their negative
impact on lot layout and developments, lots encumbered with these easements will require a
greater area than the one-half acre minimum lot size allowed under the Conservation Subdivision

in order to accommodate typical single-family development and the encumbered easement areas.
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21. The Property also includes a variety of critical areas, including wetlands and
steep slopes. These areas appear to have been surveyed by the parties and are accounted for in
the various site plans proposed by the parties.

22. Although the parties disagree as to the precise boundaries of the wetland areas,
even under the more conservative analysis provided by the Defendant’s expert, there is adequate
area to accommodate the allowable lot density on the Property. Further, the wetland area should
not prevent the provision of adequate street and utility service to any of the possible development
locations on the Property. The Referees agree, therefore, that the difference between the parties’
experts on the wetland delineation is not a matter deemed material.

23.  The parties also presented evidence relating to the potential value impact due to
the easterly portion of the Property fronting on 140™ Avenue Northeast. While there was some
suggestion that frontage along 140"™ Avenue Northeast may compromise the value of those lots,
it is noted that there are numerous lots in the area fronting on 140" Avenue Northeast. The
Referees therefore do not assign any significant value implications to lots fronting 140" Avenue
Northeast; rather, appropriate frontage for a smaller parcel carved out of the whole will depend
upon issues of access and storm water management. In addition, the Referees believe the
evidence supports that lots on the westerly and northerly boundaries of the Property, both
locations of which are impacted with utility easements, will result in a higher reduction in
average price per lot value than those bordering 140" Avenue Northeast.

G. Utilities
24,  Water: Water service is available from the City of Bellevue’s systems along 140"

Avenue Northeast and/or 132™ Avenue Northeast as well as at the end of Northeast 55" Place
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and Northeast 54" Place. Because of different pressure zones on the systems and the presence of
the Valley Creek depression on the Property, there may be some technical issues with the water
design that would preclude the ability for a looped system, but would not appear to restrict
capacity or involve a significant offsite cost requirement,

25. Storm Water: Analysis by the parties considered both infiltration and detention
and discharge methods of storm water management. Neither party presented any evidence to
suggest that storm water management would be a limiting factor in development of the Property.
As schematically diagrammed by the partics, with the aid of their expert analysis, it appears the
most logical general location for storm water detention/infiltration facilities and discharge points
would be along the eastern boundary of the Property, most likely incorporating the southern half
of that boundary. The parties also considered both separate and commingled storm water
facilities in their various development scenarios and the Referees agree both approaches appear
feasible based on available information.

26. As a general matter, it is assumed that storm water discharged into wetlands,
while technically allowed by code under some circumstances, may be difficult to accomplish
since viable storm water management alternatives exist. In view of the acreage of the Property,
it is assumed that there is adequate area for storm water management separate from the wetland
systems, and that such a separate system will be required.

27.  Potential partition in kind resulting in an allotment of one-quarter of the Property
in the northeast area would impose challenges in conveying storm water to low points on the

Property, which generally appear to be along the southern half of the eastern border of the
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Property (near 140™ Avenue Northeast). Storm water management thus favors the southeast
Quadrant for a 25 percent allotment if a partition in kind is selected.

28. Sanitary Sewer/On-site Septic: The development scenarios of both parties assume
the use of individual on-site septic systems. It appears to the Referees this assumption was based
on: (a) lower costs for on-site systems as compared to sanitary sewer; (b) the historic use of on-
site systems in the Bridle Trails area; (c) a concern that sanitary sewer extension would be
opposed by the neighborhood; and (d) some communication from the City of Bellevue utilities
department suggesting the City would support a variance from the Code requirement to provide
sanitary sewer service in connection with development of the Property. It is clear, however, to
the Referees that development of the Property would require a variance in order to allow on-site
septic systems.

29. Based on the testimony of Steven Greso, septic systems are possible on the
smaller Conservation Subdivision parcels through use of a drip irrigation system. The drip
irrigation system is a somewhat more costly system to install when compared with a drain field
system, and imposes higher long-term costs with its maintenance obligations.

30. The Referees note that no application for a sewer variance has been submitted to
the City of Bellevue and, as a result, neither the parties nor the City undertook a careful analysis
of whether a variance to a sanitary sewer service requirement would be possible. The City has

not acted on a variance application and, for the reasons<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>